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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

NO. 46369-2018

)
)

V.

)

Bingham County Case No.
CR-2016-5586

)

MARLENE HERRERA,

)
)

Defendant-Appellant.

RESPONDENT'S BRIEF

)
)

Issue

Must Herrera’s appeal from

the district court’s order denying her Rule 35 motion for a

reduction of sentence be dismissed as untimely?

Alternatively, has Herrera failed

show any

basis for reversal of the district court’s order denying her Rule 35 motion for a reduction of

sentence?

Herrera’s Appeal From The District Court’s Order Denying Her Rule 35 Motion Should Be
Dismissed As Untimely; Alternatively, Herrera Has Failed T0 Establish Any Basis For Reversal
Of The District Court’s Order Denying Her Rule 35 Motion

Herrera pled guilty t0 possession of methamphetamine and, in March 2017, the

district

court imposed a uniﬁed sentence of ﬁve years, With two years ﬁxed, suspended the sentence, and

placed Herrera on supervised probation for ﬁve years.

months

later,

(R., pp.170-75.1)

Approximately three

Herrera violated the conditions of her probation by changing residences Without

permission, failing to report to her supervising ofﬁcer as directed, and absconding supervision.

(R.,

The

pp.176-78, 186.)

and retained

sentence,

district court

jurisdiction.

revoked Herrera’s probation, executed the underlying

(R.,

probation was entered 0n June 28, 2018.

pp.189-91.)

The

(R., pp.15, 189-91.)

motion for a reduction of sentence on June 29, 2018.

court’s order revoking

district

Herrera ﬁled a timely Rule 35

(R., pp.15, 192-93.)

On August

13,

2018,

she ﬁled a notice 0f appeal, purportedly from the district court’s order revoking probation;

however,

this notice

0f appeal — ﬁled 46 days after the entry of the order revoking probation —

was not timely from any appealable

order.

(R., pp.15, 200-03.)

On August

29, 2018, the district

court entered an order denying Herrera’s Rule 35 motion Without a hearing. (R., pp.16, 206-12.)

Forty-seven days

later,

0n October

15,

2018, Herrera ﬁled an amended notice of appeal. (R., pp.

214-17.)

Mindful that she failed to provide any new 0r additional information in support 0f her

Rule 35 motion for a reduction of sentence, Herrera nevertheless
abused

its

discretion

by denying her Rule 35 motion because she claimed,

“‘during her time out of state 999
charges, she alleges she

m0ther.”’

asserts that the district court

— while she was 0n absconder

was clean of any

controlled substances, and

(Appellant’s brief, pp.4-5 (quoting R., p.192).)

court’s order denying her

status

—

€66

in her motion, that

she incurred n0

was caring

new

for her elderly

Herrera’s appeal from the district

Rule 35 motion for a reduction of sentence should be dismissed as

untimely.

1

Citations to the Clerk’s

0n Appeal.pdf.”

Record

refer to the

247-page electronic ﬁle “Appeal — Clerk’s Record

Idaho Appellate Rule 14(a) provides:

Any

appeal as a matter of right from the district court

may be made

only
court within 42

by physically ﬁling a notice of appeal with the clerk of the district
days from the date evidenced by the ﬁling stamp of the clerk of the court on any
judgment or order 0f the district court appealable as a matter of right in any
The time for an appeal from any criminal judgment,
civil or criminal action.
by the ﬁling of a motion
Within fourteen (14) days 0f the entry 0f the judgment which, if granted,
could affect the judgment, order or sentence in the action, in which case
the appeal period for the judgment and sentence commences t0 run upon the
date of the clerk's ﬁling stamp 0n the order deciding such motion. If, at the time
ofjudgment, the district court retains jurisdiction pursuant t0 Idaho Code § 19order

0r sentence

in

an

action

is

terminated

2601(4), the length of time t0 ﬁle an appeal from the sentence contained in the
criminal judgment shall be enlarged by the length of time between entry 0f the
judgment Ofconviction and entry 0f the order relinquishing jurisdiction or placing
the defendant 0n probation; provided, however, that all other appeals challenging
the judgment must be brought Within 42 days of that judgment.
I.A.R. 14(a) (emphasis added).

An

order revoking probation

is

not a “judgment,” but

affecting the substantial rights 0f the defendant,

V.

and

may be

Thomas, 146 Idaho 592, 594, 199 P.3d 769, 771 (2008)

such, the time to appeal from an order revoking probation

jurisdiction

is

an “order made

after

judgment

appealed as a matter 0f right.”
(citing Appellate

is

not enlarged

Rule

when

m

11(c)(9)).

As

the court retains

upon revoking probation, nor does the ﬁling of a Rule 35 motion Within 14 days 0f

such order terminate the running of the time for appeal from that order.

I_d.; C_f.

State V. Yeaton,

121 Idaho 1018, 1019, 829 P.2d 1367, 1368 (Ct. App. 1992) (the time to appeal from the order

revoking probation was not extended by the ﬁling of an I.C.R. 35 motion because an order
revoking probation

is

not a judgment, but an “order

made

after

judgment,” Which

is

appealable

under I.A.R. 11(c)(9), but the appeal must be ﬁled within forty—two days of that order).
requirement of perfecting an appeal Within the 42-day time period
appeal taken after expiration 0f the ﬁling period must be dismissed.

is

jurisdictional,

The

and any

I.A.R. 21 (failure t0 ﬁle a

notice of appeal within time limits prescribed

by

appellate rules

is

jurisdictional

and requires

automatic dismissal of the appeal).

Herrera ﬁled her notice 0f appeal (purportedly from the
probation) 0n August 13, 2018

probation.

— 46 days

(R., pp.15, 189-91, 200-03.)

was an “order made

after

district court’s

order revoking

after the district court entered its order

Because the

district court’s

revoking

order revoking probation

judgment,” the time to appeal from that order was not enlarged by the

district court retaining jurisdiction

upon revoking probation, and Herrera’s Rule 35 motion —

although ﬁled Within 14 days of the order revoking probation — did not extend the time for
appealing from that order.

m,

146 Idaho

at

594, 199 P.3d at 771;

1019, 829 P.2d at 1368. Therefore, Herrera’s notice 0f appeal

On

appeal, Herrera asserts that her notice of appeal

m,

121 Idaho at

was untimely.

was

timely, “although prematurely

ﬁled,” from the district court’s order denying her Rule 35 motion for a reduction of sentence.

(Response t0 Conditional Dismissal, p.1; Appellant’s

brief, p.3.)

The

district court

order denying Herrera’s Rule 35 motion Without a hearing 0n August 29, 2018

Herrera ﬁled her notice 0f appeal.

(R., pp.15-16, 206-12.)

17(e)(2) provides that “[a] notice of appeal ﬁled

—

entered

its

16 days after

Although Idaho Appellate Rule

from an appealable judgment or order before

formal written entry 0f such document shall become valid upon the ﬁling and the placing the

stamp 0f the clerk 0f the court on such appealable judgment or order, Without reﬁling the notice
0f appeal,” Herrera’s notice of appeal was not timely ﬁled from any appealable judgment or
order,

and I.A.R. 17(e)(2) applies only

expressed

its

intention to rule

—

in situations

Where the court has orally ruled — or orally

indicating the outcome, the notice 0f appeal

court subsequently enters a written order or judgment consistent with

Hawley

V.

Green, 124 Idaho 385, 388, 860 P.2d

1,

4

(Ct.

is

its

App. 1993); Weller

then ﬁled, and the
earlier indication.

V. State,

146 Idaho

652, 654, 200 P.3d 1201, 1203 (Ct. App. 2008); In re Johnson, 153 Idaho 246, 251, 280 P.3d
749, 754 (Ct. App. 2012).

Because the

district court

did not express

Herrera’s Rule 35 motion and did not rule on the motion until

motion on August 29, 2018, I.A.R. 17(e)(2) does not apply
notice of appeal, ﬁled 47 days after the district court entered

motion

(R., pp.16,

it

entered

in this case.

its

deny

its

intention t0

its

order denying the

Herrera’s

amended

order denying Herrera’s Rule 35

206-12, 214-17), did not render her appeal timely, as her original notice of

appeal was not timely ﬁled from any appealable order.

from an order from the

district court in

I.A.R. 14(a) (an appeal

may

be taken

any criminal action within 42 days from the date 0f the

ﬁling of the order); I.A.R 17(m) (“If the original notice of appeal was timely ﬁled from an

appealable judgment, order or decree, the amended notice 0f appeal will relate back t0 the date

0f ﬁling of the original notice of appeal” (emphasis added».

Because Herrera did not timely appeal from the

district court’s

order denying her Rule 35

motion for a reduction 0f sentence, and because the denial of her Rule 35 motion
issue Herrera raises

on appeal,

this

is

the only

Court lacks jurisdiction to consider Herrera’s appellate claim

and her appeal must be dismissed.

Even

if Herrera’s

appeal were considered timely, she has failed to establish any basis for

reversal of the district court’s order denying her Rule 35

sentence

is

motion for a reduction 0f sentence.

If a

within applicable statutory limits, a motion for reduction of sentence under Rule 35

is

a plea for leniency, and this court reviews the denial 0f the motion for an abuse of discretion.

State V.

Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To prevail 0n appeal, Herrera

must “show

that the sentence is excessive in light

provided t0 the
her burden.

district court in

of new or additional information subsequently

support 0f the Rule 35 motion.” Li. Herrera has failed to satisfy

Herrera did not provide any

merely requested that the

district court

time out of state she incurred n0
substances, and

new

was caring

information in support of her Rule 35 motion.

She

“consider placing her back 0n probation since during her

new

was clean 0f any

charges, she alleges she

for her elderly mother.”

respect to Herrera’s behavior and activities while

June 25, 2018 disposition hearing; as such,

it

(R., p.192.)

controlled

However, information with

0n probation was available

was not “new” information.

at the

E

time of the

State V.

Wade,

125 Idaho 522, 526, 873 P.2d 167, 171 (Ct. App. 1994) (information in the possession of
defendant and counsel
later

at the

time 0f sentencing

“is

not

new

0r additional information”

submitted in support 0f a Rule 35 motion for sentence reduction).

acknowledges that she failed

to satisfy her

support of her Rule 35 motion.

new evidence
sentence

was

appeal, Herrera

burden to provide new 0r additional information in

(Appellant’s brief, pp.1-2, 4-5.)

Because Herrera presented n0

in support

0f her Rule 35 motion, she failed to demonstrate in the motion that her

excessive.

Having

failed to

make such

a showing, she has failed to establish any

basis for reversal 0f the district court’s order denying her Rule 35

sentence.

On

when

motion for reduction 0f

m
The

state respectfully requests this

Court t0 dismiss as untimely Herrera’s appeal from

the district court’s order denying her Rule 35 motion for a reduction of sentence.

the state respectfully requests this Court to

afﬁrm

Alternatively,

the district court’s order denying Herrera’s

Rule 35 motion for reduction of sentence.

DATED this 28th day 0f June, 2019.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTEICATE OF SERVICE
I

HEREBY CERTIFY

copy of the attached
File and Serve:

that

I

have

this

28th day 0f June, 2019, served a true and correct
t0 the attorney listed below by means of iCourt

RESPONDENT’S BRIEF

BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents(a)sapd.state.id.us.

_/s/_Lori A. Fleming
LORI A. FLEMING
Deputy Attorney General

